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on1 swiss sgar (er@ta) rr fa 6,}
Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad

3TU 3Ilg, tzrTr .yea, 3a7«Ira-I 3rgarcru rr urt pe 3r :
15/D/2008-09 Ria : 06-05-2008 @fGt

Arising out of Order-in-Original: 15/D/2008-09, Date: 06-05-2008 Issued by: Deputy
Commssioner,CGST, Div:Kalol, Gandhinagar Commissionerate, Ahmedabad.

¢J4"1 iiimctf ~ l,l f2t q I cf! cpf .=rr=f ~ 4CTT

Name & Address of the Appellant & Respondent

Mis. Torr~nt Pharma Ltd

al{ a,fa g 3rq 3mgr a sri@ts rpraar & it as srsatu qnfenf Rt
sag er 3rf@art at.or@ zu gaterw 3ma Igd a Taal & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

Irr i«l qrgterur ala :
Revision application to Government of India : ·

(1) at; sari yea 3rf@fr, 1994 cBl" tfRT 3RrIB ~ ~ TfC1" lTTlwIT cB" 6fR <l
~ tfRT cBl" '\j"Cf-tfffi cB" '!,I"~ 4\(~cfj cB" 3RrIB "TRTa:J11f ~ 0

3l'cR ~. '+fNa" '{i\(¢1\(,

fcm=r +iacu, lua f@qr, aft ifGra, a tu ran,i mf, { fact : 110001 cBl"
al st#tart
(i) A revision application liei·to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliame·rryt Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zuf ra c#l" mma i ura ht zrf ala t fcITTfr •+1°.§1411\( <TT ~ cp~
<l <TT fcITTfr ·+J o.g 14 II'< ~ ~ ·+J o.g I 4 II'< <l l=flcYf ~ iJITTf ~ l=fTlf <l, <TT fcITTfr ·+J o.g I 4 II'< <TT ~ <lm cm- fcITTfr cbl\('{51,~ ~ <TT m:rr ·+1°.§1411\( if ID l=flcYf c#l"~ cB" cmR ~- ID 1

(ii) 'In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) ana are fh4 r, z r2er uffa ma T TT l=fR1 cB" RlPIJ.Jto1 if '39£J'p1 ~
~ l=flcYf ~ \:lttl I al gca #R ms \JJl" '+ITT(f a as fa4t lz zn var j Pl l!f,ftt ct
&t
(b) In case of rebate of duty of excise on goods exported to any country or territory outsld~, },\
India of on excisable material used in the manufacture of the goods which arE/ exported to anf ·t '\\
country or territory outside India. ;: . ;l? J:
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uf? zca nr 4rat fa; f@a a ae (ua zn pert t) Ruf fa5zui TI
ml &tl

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

tf 3Wl1=f '3tt1 I q.=t cB1" '3tt1 I q.=t ~ cB"~cB" ~ \Jl1" ~~ li"Rf cB1° ~ -g 3TR
~ ~ \Jfl" ~ tTm ~ ~ cB" ~cilRlcb ~, &lTlcYf cB" ~ -crrmr crr ~ "C!x m
~ if fclro~ (rf.2) 1998 ~ 109 ~ ~~cfci ~ ~ "ITTI
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) ah4tu Gara zca (srfla) Para#, 2001 cfi ~ 9 cfi 3RfTm fclPlfcfl:c m ~
~-8 if qT ~ if, ~ 3001 cf) ffl ~~ WITcB" "fr cfR .:rm cf) ~ ~-~ -q'cT
a74la sat #6t att 4Reii #k arr Ufa 3ma4a fa Gr7 aReg[ s# rr la1 <. TI
~{,cll~ftey cfi~ tTRT 35-~ if frr~ "C!fl" cfi 'Tf@l cfi ~ cfi m~ il3ITT-6_ "'Ef@R c#r ffl
~ irfr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Q. .
Major Head of Account.
(2) Rf@Gr 3m4a a er ej iaaa ya ala qt zn smut m st a q? 2oo/
-qm:r 'TfcfA atg ail sf icaa vr unar st m 1 ooo; _c c#r ~ 'TfcfA c#r
gI
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

#tr zrca, #at sat<a zre vi hara or4l#hr =mrznf@raw #k uf rfc
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(@) a€q sir<a zca arf@fz1, 1944 cITT tfRT 35- uo~/35-~ cfi 3RfT@:

Under Section 358/ 35E of CEA, 1944 an appeal lies to:-

0crafafula qRmti 2 (1) cB" if ~~ cfimal rf, 3r4tat # ml=fT
gca, ta snra zca vi @hara 3rl#hr mrnf@au (free) t ufa fa 4fr,
316f!CilcilICi ,lf 3TT-20, ~~ mffc:lccrt cfjRJt'3°-s, ffTT -.=JTR, 3-l6f!Cilcillti-380016. 0

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3c9ICi1 ~ (3-JLfrcrr) Pillfllct<71\ 2001 cITT tfRT 6 cf) 3RfTm m ~:tz-3 if frrt!TNcf
fag 3r4ar 341tu <mrzmferaj #t n{ aft # fas ar4ta fs; nTg mag ata uRj fa
"G'fITT ~p c#r it, ans #t "BrT 3-lTx "crtTJT<TT ·Tur u4far q, 5 ala qt Ura a t crm
6T, 1000/-- #ha 3haft z)ft\ usi saa zrca 6t mi, ans 6t "BrT 3-lTx "crtTJT<TT 1'fm ~
T; 5 al4 ZIT 60 Gld l "ITT at u; 5oo/-- #tu 3hurt ehftt ur saa z,ca # "BPT,
~ c#r wr 3-lTx "crtTJT<TT ·TIT if{7 T; 50 arg uTa sqrt & ai r; 1000o / - ~
3haft z)ft\ #t #tr I&rI xfG:tx<-1-< cfi "-i"R "fr aff@ha aa rs a vizier #t urrtl zus
leU en a fa#ht nrf?a xit4\JJ Plcn ~ cfi ~ c#r ww Cf)'f m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and ab.o:ve~5n Lac
respectively In the form of crossed bank draft in favour of Asstt. Registar of ~--•orari'tri16!~Y.

ii\ - , · ~.' •, ·,. ' ., !ttM» '»sc°
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nominate public sector bank of the place where. the bench of any nominate public sector bank of
the place where the bench of the·Tribunal is situated ·

(3) <1~~~if~ w,r ~ cpf~ 6Rff i m~ w,r 3m ~ frg #tr argr svfari
r fur umar afeg <a ea # &ta gy st f fuw -crar arf a aa a f; zgenrferfa 3rat
urn@raur at ga or9le at #tr val al ya saaa ·fcpm \i'lTITT i I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be ·
paid in the aforesaid manner not withstanding the fact that the one appeal· to the Appellant
Tribunal or the one application to the Central Govt. As the case may be;· is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·ararru zgca 3rffm 497o zrerr vii)fa #t rqPr siafa ferfRa fa5g 3re
# 3Ida,n a sr#gr zqenfenf Rufu hf@earl an2a r@ls #t ya uR w
xt'i.6.50 W col rllllll&lll ~ Rcf;c "6-l'lTT N1T~ I

;

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ga ail iifr mrrcii at PJzj-5101 ffl cf@"~ c!5l" 3it ft eznr 3raffa fhar urar t
, W tr z,ca, tu Gara ycr vi taor9ta ma@av (ruff@fer) f.i<Ff, 1982 if
~t I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tar area, hctz 5u ereasvi tarn 3741#)a If@raw (ft;la) m- "ITTB 3-fCtt>rr m-mt~
he4tr 3Ula lea 3f@)fer#, &&yy Rtnr 39nhgia fa@rzr«in-2) 3rf@)fer# 2&9(&y Rt
izmr 29) fain: e.ec.2&y5it faftzr3rf@)fez1rm, &&&y Rt ear3 h 3iaifa ara at aftrfr
{,atfaRt an{ q&-rf@r ar a+ 31fari &, arff zr arr h 3ifa sa Rtsr aft
3r)fRr 2r ,frzalu3f@art
4,1,&'J-!J .xQTc;"? "Qcf f) ct let>{ q;- 3RfJlct" dITJT fmQ- CJfQ" era fer=nf@?

(i) mu 11 tr m-· 3RfJlct~~
(ii) &adz sa # #t as na fr
(iii) rz 5 fc:14c1-11ct<>1"1 m-~ 6 m- 3RfJlct ~ ~

0 3m7it agrf zr fnzr Ir~~fcIBl<r (tr. 2) 3rf@21fez1a1,2014h 31FF~~M~~~
#mgr far7frerr 3r5ffvi 3rdas rps? ztitt

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
;.specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

·be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section ·11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance_ (No.2) Act, 2014.

(6)(i) -~3erhf3r4hrf@rawr h rarersri gra 3rerar green zI c;crs Pctc:11\'aa taanfr arc gen
1o% am1arru 3itsri hara aufaafa ztaravs 10% prateru RRrraa?I · __. ~,
(6)(i) ·1n view of above, an appeal against this order shall lie before thE3: Tripunal on .)\\~\
payment of 10% of the duty demanded where duty or duty and penalty are irtpj$pute, or J:';;/
penalty, where penalty alone is in dispute." '<\/t-----.0(;/{}?/
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ORDER-IN-APPEAL

F.NO.V2/74/GNR/2018-19

This order arises out of an appeal filed by M/s. Torrent Pharmaceuticals

Ltd., Ahmedabad-Mehsana Highway, Village-Indrad, Taluka-Kadi, Distt.

Mehsana (in short 'appellant') against Order-in-Original Nos.15/D/2008-09 dated

06.05.2008 (in short 'impugned order') passed by the then Deputy

Commissioner, Central Excise, Division Kaloi, Ahmedabad-111 (in short

'adjudicating authority').

2. Briefly stated that the SCN dtd.12.10.2007 was issued to the appellant for

wrong availment of Cenvat credit of service .tax paid on CHA and C&F Agent

services for export of goods during the period from June-2006 to December-

2006 as these services had no nexus with the manufacture and clearance of final

product from the place of removal being not 'input service' as defined in Rule 2(l)

of the Cenvat Credit Rules, 2004. This SCN was adjudicated by the adjudicating

authority vide impugned order disallowed said Cenvat credit and confirmed
demand of Rs.68,605/- under Rule 14 of the Cenvat Credit Rules, 2004 read with

Section 11A of the Central Excise Act, 1944 and ordered for payment of interest O
under Section 11AB ibid.

3. Aggrieved with the impugned order, the appellant filed the present appeal
wherein, inter alia, stated that:

> In case of export, the sale is on FOB basis and all expenses and charges
for putting the goods on board the ship are included in the value. In such
cases, the place of removal is not factory gate but upto the point when the
goods are handed over .to the shipping company against bill of lading.
Therefore, all expenses incurred prior to export are available as credit.

> The decision of Tribunal in case of Ultratech Cement is only a stay order
and do not lay down any binding precedent.

► As per circular dated 23.08.2007, credit is permissible.
> The SCN does not invoke extended period. Therefore, demand beyond Q

one year cannot be confirmed.

4. Personal hearing in the matter was held on 27.08.2018. Shri Sachindra

Patel and Shri S.J. Vyas, Advocate, appeared on behalf of the appellant and

reiterated the grounds of appeal; submitted that no GTA availed, availed CHA
and Forwarding· Agent services and submitted case laws in their favour.

5. I have carefully gone through the appeal memorandum, submissions

made at the time of personal hearing and evidences available on records. I find

that the main issue to be decided is whether the appellant is entitled to Cenvat

... • credit of service tax paid on the CHA and C&F Agent services availed or
otherwise during the relevant period. Accordingly, I proceed to decide the case

is
f
ict f, ' •

+ ,
'¥ +.i ·_.
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6. Prima facie, I find that the appellant has availed Cenvat credit of service

tax paid on CHA and C&F Agent services availed for goods cleared for export.

This fact is not in dispute. The adjudicating authority disallowed said Cenvat

credit and confirmed the demand on the ground that said services are not 'input

service' as defined in Rule 2(1) of the Cenvat Credit Rules, 2004. This authority

vide OIA No.67/2008 dated 29.08.2008 passed order in favour of the appellant.

Hence, aggrieved with the said OIA, the department filed an appeal before the

CESTAT, Ahmedabad. The Hon'ble CESTAT vide Order No. A/1231

1233/WZB/AHD/2009 dtd.24.06.2009 remanded the case for decision in light of

the judgment of the Larger Bench reported in 2009-T1OL-830-CESTAT-BANG-LB

passed in case of ABB Ltd. Vs. CCE&ST, Bang lore. ·

7. In this regard, I find that the case was kept in abeyance since issue

involved was already settled by this appellate forum vide OIA No. No.82 to

85/2008(Ahd-Ill)CE/KCG/Commr(A) dated 04.09.2008 passed in case of M/s.

Deepkiran Foods Pvt. Ltd., Dantali. But this OIA was challenged by the

department before the CESTAT, Ahmedabad. The CESTAT vide Order No.

A/1493-1508WZBIAHD/2011 dated 18.08.2011rejected the departmental

appeals on the basis of Larger Bench decision of the Tribunal in the case of ABB

Ltd. Vs. CCE & ST, Banglore [2009(15) STR-23(Tri.LB)]. In the appeal before

the High Court of Karnataka, the Hon'ble Court upheld the decision of the said

Larger Bench of the Tribunal. As against this order of the High Court of

Karnataka, the department filed Civil Application No.11402/2016 against ABB

Ltd. before the Hon'ble Supreme Court of India. Similarly, the department had

also filed· Civil Application No. 11877-11884/2016 against said Mis. Deepkiran

Foods Pvt. Ltd. which were tagged with Civil Appeal No.11710/2016 filed by

CCE, Belgaum Vs. M/s. Vasavadatta Cements Ltd. The Hon'ble Supreme Court

of India vide judgment dated 18.01.2018 [ reported in 2018(11) GSTL-3 (SC)] on

the subject matter has categorically discussed the words and phrase "from the

place of removal" as it stood in the definition of 'input service' in Rule 2(1) ibid

prior to amendment w.e.f. 01.04.2008 and dismissed the departmental appeal.

As a result, the said order of the Larger Bench of the tribunal in case of ABB Ltd.

attained finality. However, I find that in the instant case, the issue involved is

availing of Cenvat credit of service tax paid on CHA and C&F Agent services for
goods cleared for export. I find that in catena of judgments of higher appellate

forum, it is categorically held that 'place of removal' shall be port/lCD/air-port, as

the case may be, for the goods cleared for export. Hence, the services of CHA
and C&F Agent availed shall necessarily constitute 'input service' and the
assessee shall be eligible for availing Cenvat credit of ser~icr;.,t~~.,,paid on it.

· .,- +
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Following the ratio of this judgment of the Hon'ble Supreme Court of India,

I hold that the appellant is eligible for availing Cenvat credit of service tax paid on
CHA and C&F Agent services availed for export of goods and accordingly allow

the appeal filed by the appellant with consequential relief, if any, as per law and

set-aside the impugned order.

The appeal filed by the appellant stands disposed of in above terms.

7
-re"%

(5r i#)
a{taa szgm (rfcr)

Dt. Pf .08.2018

Attes d: {
•9

C7'S I
(B.A. Patel)
Supdt.(Appeals)
Central GST, Ahmedabad.

BY SPEED POST TO:

Mis. Torrent Pharmaceuticals Ltd.,
Ahmedabad-Mehsana Highway,
Village-Indrad, Taluka-Kadi,
Distt. Mehsana.
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Copy to:
(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Commissioner, CGST, Gandhinagar (RRA Section).
(3) The Asstt. Commissioner, CGST, Division Kalal.
(4) The Asstt. Commr(System), CGST, Gandhinagar.

(for uploading OIA on website) .
L(5)Guard file

(6) P.A. file.
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